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DISORDER IN COURT-ROOMS. 



If " Order is Heaven's first law," it is not the less one of the 
first requisites of the due administration of justice upon the 
earth. It is the condition upon which the usefulness of courts 
largely depends. Hence it is that adequate powers have been 
conferred upon judges for its preservation. It is obvious that 
an authority which could be mocked would soon fail to com- 
mand respect, and the lack of respect would breed disturbance. 
The power to maintain order, therefore, is vital to the institution 
and usefulness of tribunals in which justice is to be administered. 

It was found at an early day that peace, order, and dignity, 
so needful in courts of justice, were best secured by the power 
to punish those who wantonly abused them. The correction at 
the common law was summary. The practice obtained as an in- 
cident in the course of judicial business and was tolerated from 
mere necessity; but its exercise depended so much upon the 
temper of the judges, that statutes have been enacted, from time 
to time, defining and limiting the offenses which constitute con- 
tempt. Such legislation was wise. At the first blush, it might 
seem that the committal of a citizen to prison upon the sole ac- 
tion and knowledge of a single judicial officer was a denial of 
the right of trial by jury — a social privilege accorded to most 
offenders. But it has been determined that the provision of the 
Constitution of the United States that the trial of crimes shall 
be by jury, does not take from the courts the right to punish 
criminal contempts in a summary mode. The same construction 
has been given to like provisions in State Constitutions. It is 
obvious that flagrant offenses may be committed in the presence 
of the Court, and its action be so impeded as to make direct and 
immediate punishment necessary : as where one is noisy, violent, 
profane, or where a witness refuses to answer a proper question 
as to a fact known to him, or to produce a paper, then and there 
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in his possession, upon which the rights of a suitor may depend. 
In such instances prompt and vigorous discipline must have a 
wholesome influence. 

It is to be observed that the exercise of this power is not 
limited to disturbance arising in the court-room, but extends to 
such as may occur without the walls, to the annoyance of the 
Court. An Act of Congress confers upon courts the right to 
punish any person for misbehavior in their presence, or so near 
thereto as to obstruct judicial proceedings. So it has been held 
to be a contempt to perform militia evolutions, with music and 
firing, near the court when in session. Even legitimate avoca- 
tions may occasionally come within the objection ; thus, if neces- 
sary, the proprietor of a planing mill or boiler factory might be 
required to suspend operations. If one should plant an apparatus 
emitting noxious or disagreeable vapors, so as to contaminate the 
atmosphere of a court-room, or should from a distance discharge 
missiles so as to imperil the inmates, he might be ordered to 
desist and be punished if he did not. It would be easy to ex- 
tend the enumeration. Of course, a noise temporary in character, 
where there was a good reason for it, like that of a passing pro- 
cession, would not be dealt with otherwise than by the exercise of 
a little patience. As an illustration, once when my brother- judge 
McCue was presiding at a trial with a jury, on St. Patrick's day, 
a band stationed in the street, near the Court House, struck up 
such discordant music that the trial was suspended, the Judge 
good humoredly remarking : " For once in the year St. Patrick 
has the right of way." 

The power of suppressing disturbances from without the court 
is as necessary as that of correcting those within it, though less 
summary in its application. It is to be observed that the statu- 
tory regulations are really restrictive, and have considerably 
abridged the power which had been exercised at common law. 

The recent commitment of Edmund Dwyer Gray, High 
Sheriff, to prison by the order of Mr. Justice Lawson, for 
publishing in his newspaper, after a trial, severe strictures upon 
the conduct of members of the jury, has justly excited great 
attention. The publication, made after the trial, could in no way 
have affected the progress or the result of the investigation. If, 
as stated, some of the jury, while serving as such, had been 
intoxicated, that was a proper matter to publish — news in which 
the public had an interest. The court might well have called 
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the jurors to account, but should not have assumed that the pub- 
lication was false or perverse, made to bring the court into disre- 
pute. If not true, there was a way to reach and punish Mr. 
Gray without the justice himself assuming that responsibility. 
The reason assigned, as reported, is peculiar. He says : "I see 
perfectly well the design of these artieles. It is to endeavor to 
destroy in the public mind the moral effect of these convictions, 
and to interfere with the trial of prisoners yet to be tried." The 
intent thus ascribed to Mr. Gray is assumed, — a mere conject- 
ure. That intent might have been the subject matter of interrog- 
atories to be answered in the course of an orderly proceeding. 
For aught that appeared, the articles might have been inserted 
without his personal knowledge, a thing likely enough to happen 
at a time when, as High Sheriff, his duties may have been of an 
exacting and exciting character. "What justice demands is free- 
dom of inquiry. That had been secured, and to punish for criticism, 
merely as such, thereafter, was oppressive. Such a spirit would be 
at war with legitimate history. The offense, if any, was construct- 
ive. It was not perpetrated in the presence of the court, — did 
not interrupt its proceedings. It may well be doubted whether 
Mr. Justice Lawson was legally correct in the course pursued ; 
but such punishment could not, after his manner, be lawfully 
imposed with us, and should be regarded everywhere as inex- 
pedient, if not arbitrary. 

A court-room is a place of strife, often of the keenest and 
bitterest character, where fortune, honor, life, or liberty may be 
at stake. Professional emulation frequently adds another ele- 
ment to the struggle. Having such passions and motives to deal 
with, the power of restraint by the court must be immediate, and 
must be kept in view and exercised. But, even then, it is often 
difficult, if not impossible, to preserve order. It may not be 
improper, in this relation, to refer to a recent ease of mournful 
celebrity, the trial of the assassin of President Garfield. I have 
for the learned judge who presided profound respect. His service 
was exceedingly difficult, owing to the misconduct of the people 
and of the prisoner. There was, as I conceive, but one course of 
procedure by which due order might possibly have been pre- 
served. The first spectator who encouraged and rewarded the 
interruptions of the prisoner by a laugh should have been 
expelled; the second one committed. Had it been understood 
each morning that such a rule would be rigorously enforced, the 
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interruptions would have ceased. Even the prisoner himself, 
finding it irksome to appeal to an unsympathetic audience, 
might have relapsed into quiet -ways. He had the right to be 
present and to he heard. What course of personal repression 
remained? He had passed beyond the reach of punishment as 
for contempt. To have inflicted personal chastisement would 
have offended the sense of a just and humane people. To have 
loaded him with irons would have been barbarous, and must 
have brought the blush of shame to the cheek of every lawyer 
who remembered that when a prisoner was brought in for trial, 
Sir John Holt ordered the irons to be taken off, saying : " "When 
prisoners are tried, they should stand at their ease." 

It sometimes happens that, in moments of excitement, counsel 
create disturbance in the courts. Happily, but few instances of 
such misconduct can be recalled. 

On the trial of one of the anti-rent cases in Columbia County, 
N. Y., before Judge Edmonds, John Van Buren, then Attorney- 
General, and Ambrose L. Jordan, were opposed. Mr. Jordan was 
distinguished for his ability, but also for a quick temper, and 
was often very exasperating in his manner. Mr. Van Buren 
was addressing the Court, and, smarting under what he con- 
sidered a gross insult, struck Mr. Jordan in the face. It has 
been suggested that the blow was inadvertent, and given in a 
sweeping gesticulation. The blow was returned by Mr. Jordan, 
and the Court instantly ordered that both counsel be imprisoned 
for twenty-four hours, and adjourned the trial until the next 
day. The act indicated great decision and independence in 
Judge Edmonds, who had long been the close friend of the 
Attorney-General and of his father. 

In a case tried before Judge Hulbert, in the City of New 
York, Joseph L. "White and Mr. Bowman were opposing counsel. 
In speaking to the jury, Mr. White referred to a colored witness 
as a relative of his opponent. Bowman said he was a liar, and 
White threw an ink-stand at him. The Judge fined each of 
them a hundred dollars. There is no doubt that the imputed 
relation of the colored witness, though foolish, was exasperating, 
and that the sudden tumult could not have been foreseen by the 
Court. It only remained for the Judge to prevent the repetition 
of such words and acts, and that he did in a proper manner. 

Mr. John G. Stower was for several years the law-partner 
of Philo T. Gridley, who, as Circuit Judge, succeeded Judge 
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Denio. Grridley was quick and petulant, even on the bench, and 
had been noted for those qualities when in practice. Mr. Stower 
told me that the first time he ever saw Mr. Gridley he was in the 
act of throwing a volume of the Revised Statutes at the head of 
the counsel who was opposed to him in the trial of a cause be- 
fore the Court and jury. 

On the other hand, the action of the judge in the following 
ease, related in Colton's " Life and Times of Henry Clay," was 
weak and undignified. That author says: "The next case in 
the history of Mr. Clay's defense of criminals is that of one 
Willis, of Fayette County, who was accused of murder, of 
peculiar atrocity. Mr. Clay succeeded in dividing the jury so 
that they could not agree. A motion for a new trial at the next 
session of the court was heard and granted. Mr. Clay did not 
object to this course, but at the second trial he startled the Court, 
in his address to the jury, with the announcement of the principle 
that no man could be twice put in jeopardy of his life for the 
same offense. The Court interfered, and forbade the use of that 
argument, whereupon Mr. Clay, in a dignified but respectful 
manner, declared he could not proceed unless he were permitted 
to take that course, took up his bag and books, and retired. 
This decisive step threw all the responsibility on the Court, who, 
apparently in doubt, or overawed by the character of Mr.. Clay, 
sent a messenger after him, inviting his return and informing him 
that he should be allowed to manage the defense in his own way. 
He accordingly went back, pressed the point on which he had been 
stopped, and on that ground, without any regard to the evidence, 
obtained from the jury a verdict of acquittal for the prisoner." 

The Court should have assigned other counsel to continue 
the case, or, as the testimony was all in, given the jury the 
proper instructions, withdrawing their attention from the point 
of law which had been suggested, and directing them to consider 
the testimony, and, from it, determine the question as to the 
guilt of the prisoner. 

Counsel has the right to retire from a case even when it is 
on trial ; but he should not do so simply because he has been 
corrected or overruled by the Court, or because he can thus 
embarrass or influence a weak judge. In this instance, Mr. 
Clay's conduct was improper, and created disorder. 

The judge would seem to have been timid and ignorant ; but 
the exercise of a little common-sense would have saved hi™ from 
vol. cxxxv.— no. 312. 30 
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disgrace. His duty was plain and simple. As no preacher would 
change the tone and character of the church service because some 
distinguished personage was present, so no judge worthy of respect 
would change or modify his course in the temple of justice because 
counsel of unusual distinction happened to be before him. 

In this relation, a single example of the strength and firmness 
of a judge in maintaining order in court may be worthy of men- 
tion. When the House of Commons cited Sir John Holt to appear 
at its bar to answer for a judicial act, he refused to attend. When 
the Speaker of the House and some highly privileged members 
came and, with great ceremony, renewed that call, the judge said : 
" Go back to your chair, Mr. Speaker, within these five minutes, 
or, you may depend upon it, I will lay you by the heels in New- 
gate. You speak of your authority, but I tell you that I sit here 
as an interpreter of the laws and a distributor of justice, and 
if the whole House of Commons were in your belly, I would not 
stir a foot." He was left undisturbed ; the interruption of busi- 
ness was temporary. 

As a general rule, a judge should not interrupt counsel who 
is speaking to a case according to his conception of it, though 
Lyndhurst used to say that one of the chief duties of a judge 
was to make it disagreeable to counsel to talk nonsense. On the 
trial of the Forrest divorce case before Chief Justice Oakley, Mr. 
Van Buren, of counsel for Forrest, in his remarks to the jury, 
deplored the fact that he was to be followed by able counsel, 
Charles O'Conor, and " by the Court, perhaps, by an unfriendly 
one." He was allowed to proceed, but, later, the Chief Justice 
called attention to those words, and Mr. Van Buren, who had 
uttered them inadvertently, made an apology. No one ever 
believed that he had intended to question the integrity of that 
eminent jurist. 

Nor should judges who have quick perceptions fail to cultivate 
a spirit of patience and of self-restraint. Mr. Walworth, our last 
Chancellor, fortunate in almost everything, was unfortunate in 
this respect. An argument before him was generally a mere 
dialogue. He was continually anticipating the points which 
he assumed counsel wished to present, and was often mistaken. 
I remember more than one occasion when the happy correction 
and retort of counsel disturbed the quiet of the court. 

Nor should a judge who hopes to preserve good order get into 
a wrangle with counsel or seek to be witty at his expense. The 
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spectators will be apt to sympathize with the advocate, and, if he 
be at all clever, commend his audacity. The conflict between the 
Irish judge and Curran is to the purpose. After the judge had 
intimated that Curran's collection of books was small, and been 
told that it was better to read a few good books than to write 
bad ones, — a hit which the judge felt so acutely that he ex- 
claimed, " Sir, if you say another word I'll commit you," and 
Curran had replied, " If you do, my lord, both you and I shall 
have the pleasure of reflecting that I am not the worst thing 
your lordship has committed," — we need not be told where the 
laugh came in. 

The excessive or misdirected zeal of counsel may sometimes 
give the court trouble. In his valuable introduction to a volume 
of Daniel Webster's speeches, Mr. E. P. Whipple says : "An 
eminent Judge of the Supreme Court of Massachusetts, in 
commending the general dignity and courtesy which character- 
ized Mr. Webster's conduct of a case in a court of law, noted one 
exception. ' When/ he said, ' the opposing counsel had got him 
into a corner, the way he " tramped out " was something frightful 
to behold. The court itself could hardly restrain him in his 
gigantic efforts to extricate himself from the consequences of a 
blunder or an oversight.' " 

But, apart from such instances, and from the power to secure 
good order by punishing those who rebel against it, other and 
higher incitements remain. In Brooklyn, the city in which I 
write, the people have respect for the law and for those who seek 
to administer it in good faith. The influence of religious, moral, 
and intellectual training is felt in the court-rooms. The citizen, 
whether he be a suitor, juror, witness, or spectator, conducts him- 
self as a gentleman. The members of the bar treat each other 
with courtesy, and, intent on the business they have in hand, 
generally speak to the purpose, and favorably impress, even 
when they may not convince, those who hear them. Good order 
in court-rooms may, therefore, be regarded as the normal con- 
dition ; and it is grateful to add that, during a period of more 
than twelve years, of which I speak, the City Court has not 
had occasion to punish any one for misconduct or contempt. 

Joseph Neilson. 



